Ombudsman Report
Investigation into Whether Members of
Council for the Township of
Leeds and the Thousand Islands
Held Improper Closed Meetings on
November 16, 2012 and February 19, 2013

André Marin
Ombudsman of Ontario
November 2013

Table of Contents
Complaint .......................................................................................................................... 4
Investigative process ......................................................................................................... 5
Preliminary report ............................................................................................................ 5
Previous investigation ................................................................................................................ 6
The township’s procedure by-law............................................................................................. 6

When is a meeting a “meeting”?...................................................................................... 6
Interpretation of the law ............................................................................................................ 6
Social gatherings......................................................................................................................... 8

November 16, 2012 gathering .......................................................................................... 9
The participants ......................................................................................................................... 9
Floating an idea .......................................................................................................................... 9
The float decoration invitation ................................................................................................ 11
Senior staff salary meeting invitation ..................................................................................... 11
The envelopes............................................................................................................................ 12
Compensation back on the agenda ......................................................................................... 15

Analysis: Purpose of coming together ........................................................................... 16
Conclusion 1 .................................................................................................................... 19
Closed meeting on November 26, 2012 ......................................................................... 20
February 19, 2013 Personnel Committee meeting ....................................................... 20
Analysis: Committees and open meetings.................................................................... 21
Conclusion 2 .................................................................................................................... 23
Recommendations ........................................................................................................... 23
Report............................................................................................................................... 26
Appendix: Response ....................................................................................................... 27

Complaint
1

Our Office received complaints alleging that certain members of the Council for
the Township of Leeds and the Thousand Islands held two illegally closed
meetings.

2

The first complaint concerned an informal gathering of the Mayor, Deputy Mayor
and three councillors on the afternoon of November 16, 2012, in a back room at
the municipal office in Lansdowne. The group gathered that day to decorate a
trailer at the nearby fire hall for use as a float in upcoming Santa Claus parades in
the region.

3

The second complaint related to a closed meeting of council’s Personnel
Committee on February 19, 2013, which was not publicized in advance.

Ombudsman jurisdiction
4

Under the Municipal Act, 2001, municipalities are required to pass by-laws setting
out the rules of procedure for meetings. The law requires public notice of
meetings, and that all meetings be open to the public, unless they fall within
prescribed exceptions.

5

As of January 1, 2008, changes to the Municipal Act give citizens the right to
request an investigation into whether a municipality has properly closed a meeting
to the public. Municipalities may appoint their own investigator or use the
services of the Ontario Ombudsman. The Act designates the Ombudsman as the
default investigator for municipalities that have not appointed their own.

6

The Ontario Ombudsman is the default closed meeting investigator for the
Township of Leeds and the Thousand Islands.

7

In investigating closed meeting complaints, my Office considers whether the open
meeting requirements of the Municipal Act and the relevant municipal procedure
by-law have been observed.
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Investigative process
8

On February 20, 2013, my Office notified the Township we would be investigating
whether council members improperly held an in camera meeting on November 16,
2012.

9

Initially, my investigators conducted interviews over the phone with council
members and township staff. Given inconsistencies in the information we
received, additional documentary evidence, including emails relating to the
gathering, was requested on April 25, 2013. Relevant documents were received in
May 2013.

10

During our investigation of the November 16, 2012 gathering, a second complaint
about the February 19, 2013 meeting of the township’s Personnel Committee was
received. The investigation of this matter was joined with the one already in
progress, as both of the complaints concerned meetings addressing compensation
for senior staff.

11

Additional in-person interviews were held in August 2013.

12

The township council and staff co-operated fully during the course of our
investigation.

Preliminary report
13

In accordance with our procedures, all of the Township’s council members –
including those who were not present at the November 16, 2012 gathering and
February 19, 2013 Personnel Committee meeting– were given an opportunity to
review a draft of this report containing preliminary investigative findings and
analysis, and to offer responses before the report was finalized. They were given
the option of receiving a copy of the preliminary report for review on the condition
that they signed an undertaking to keep it confidential, in accordance with the
requirements of the Ombudsman Act.

14

We received five confidentiality undertakings from the Township between October
11 and 21, 2013, and provided copies of the report accordingly.

15

After members of council received the preliminary report they retained a law firm
to assist in their review and provide submissions to my Office. At the request of

5
Leeds and the Thousand Islands
Nov. 2012 and Feb. 2013 Meetings
November 2013

council and its lawyers, the response deadline was extended from October 18 to
November 12, 2013.
16

On November 12, 2013, we received the response from the lawyers representing
the municipality. A copy of that response is appended to this report. I have
considered this response in finalizing my report.

Previous investigation
17

This is not the first time my Office has considered whether the township violated
the Municipal Act open meeting requirements. In April 2012, I found an
illegal closed meeting was held on January 23, 2012, at which council members
voted themselves a reported 60% pay increase. As a result, we urged the township
to adopt a number of best practices to ensure compliance with the law in future.
On May 13, 2013, the township adopted a new procedure by-law. The two
meetings currently under investigation took place under the old procedure by-law.

The township’s procedure by-law
18

The township’s previous procedure by-law (By-Law No. 11-056) does not address
committees. This oversight has been corrected in the new by-law, which also
contains increased notification procedures.

When is a meeting a “meeting”?
Interpretation of the law
19

The term “meeting” is defined in section 238 of the Municipal Act as “any regular,
special or other meeting of a council, of a local board or of a committee of either
of them.” The township’s procedure by-law contains a similar definition. Neither
provides any clear guidance as to what constitutes a “meeting” subject to the open
meeting requirements.

20

Recognizing a need for clarity, in my report on my 2008 investigation into a closed
meeting of council for the City of Greater Sudbury (regarding access to tickets to
an Elton John concert), I arrived at a more practical approach. After a review of
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the relevant case law and principles of openness, transparency, and accountability,1
I formulated the following working definition:
To constitute a meeting covered by the Municipal Act:
Members of council (or a committee) must come together for
the purpose of exercising the power or authority of the council
(or committee), or for the purpose of doing the groundwork
necessary to exercise that power or authority.2
21

This definition remains consistent with leading interpretations of the open
meetings concept for the purpose of upholding a democratic municipal decisionmaking process that is transparent and accessible, while not depriving the public of
the democratic opportunity to observe municipal government in process.3

22

In their response to my preliminary report, the lawyers representing the
municipality submitted that my working definition of “meeting” is inconsistent
with the decisions of the courts of Ontario. They took the position that in order to
constitute a meeting, a matter must be “materially” advanced toward a decision.
They argue that I should apply the standard of material advancement in assessing
whether a meeting of the councillors took place in the Township’s in-camera
meeting room on November 16, 2012.

23

In my 2008 investigative report concerning the City of Greater Sudbury, I
extensively reviewed the relevant court cases, which have varied in their
approaches to this issue. As I stated in that report:
In sum, it is clear that each of these approaches – the “arriving at a
decision” approach; the “materially moving matters along” approach; and
the assessment of whether the protagonists have come together for the
purpose of working towards the ultimate resolution of a matter that
requires the exercise of their power – derive from a purposive examination
of the legislation. These are examples of democratic bodies engaged at

1

Ombudsman of Ontario, Don’t Let the Sun Go Down on Me: Opening the Door on the Elton John Ticket
Scandal (April 25, 2008), online:
http://www.ombudsman.on.ca/Files/sitemedia/Documents/Resources/Reports/Municipal/SudburyReportEn
g2_2.pdf at paras. 42-92.
2
Ibid., paras 54-60
3
London (City) v. RSJ Holdings Inc., [2007] 2 S.C.R. 588, 2007 SCC 29 at para. 32; Southam Inc. v.
Ottawa (City) (1991), 5 O.R. (3d) 726 (Ont. Div. Ct.) at paras. 12-18; Southam Inc. v. Hamilton-Wentworth
Economic Development Committee (1988), 66 O.R. (2d) 213 (Ont. C.A.) at paras. 9-12; Jason Reynar,
Transparent Municipal Governance: When Must a Meeting be Open? (2011) 88 M.P.L.R. (4th) 68.
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various stages in the exercise of the very kinds of power that the voters
have a legitimate expectation of having input into, and where the
appearance of integrity in the exercise of political power can be affected.
The first two approaches are under-inclusive, for the principles can be
engaged even without decisions being arrived at or deliberations being
productive. I have therefore used these cases as inspiration given that they
purport to embrace a principled approach, however imperfectly, but have
restyled their standards by examining the broader question of whether the
participants have come together for the purpose of exercising the power or
authority of the council or committee or for the purpose of doing the
groundwork necessary to exercise that power or authority.4
The approach I have adopted reflects the principles of transparency, openness and
accountability underscoring the open meeting requirements.

Social gatherings
24

The Municipal Act, 2001 does not create an absolute prohibition against members
of council meeting informally outside chambers. For instance, it was not improper
for members of council to volunteer to decorate the float together. Gatherings
purely for social purposes do not attract the open meeting requirements, even if a
quorum of council is present. The general danger with these types of events is that
conversation may drift into improper areas. Council members must remain vigilant
to ensure that they do not cross the line and convert social occasions into business
meetings.

25

It would be unrealistic to expect council members never talk to one another outside
of a public meeting. However, as I concluded recently in my investigative report
concerning a lunch gathering of a group of council members from the City of
London:
What does threaten the heart of democracy is when a quorum of council or
a standing committee improperly gathers outside of council chambers, to
the exclusion of the public ear and eye. The problem becomes especially
acute as such gatherings progress along a continuum towards secrecy and
seclusion, particularly on the eve of influential or controversial council
votes.

4

Ibid., footnote 1 at paragraph 85.
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When council members come together informally, there is an increased
danger that they, intentionally or otherwise, may obtain information and
enter into discussions that lay the groundwork to exercise their power and
authority. This type of conduct should be avoided, as it violates the open
meeting provisions of the Municipal Act. 5
26

The problem with the November 16, 2012 gathering is that it was not simply a
social function. As the next section of this report explains, aside from preparing
the Santa Claus parade float at the fire hall, a quorum of council met privately in
the in camera meeting room for the express purpose of addressing a contentious
council issue.

November 16, 2012 gathering
The participants
27

There are seven members of council, including the Mayor and Deputy Mayor.

28

While there was some inconsistency in witness accounts, it is clear that a majority
of council met on November 16, 2012. Those in attendance were: Mayor Frank
Kinsella, Deputy Mayor Heidi Conarroe and Councillors Geraldine Dickson,
Harold Emmons, and Wendy Merkley.

Floating an idea
29

Those present at the gathering on November 16 all testified they met to help
decorate a float at the local fire hall for upcoming Christmas parades. All but one
also acknowledged that, at some point, either before the decorating began or
during a break, they gathered in a boardroom at the back of council chambers.
This room is generally used to conduct closed sessions and is known as the “in
camera” meeting room.

5

Ombudsman of Ontario, In the Back Room: Investigation into whether members of Council for the City of
London held an improper closed meeting on February 23, 2013, October 2013, at para. 26 and 27.
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Figure 1 : Meeting room at the back of the township council chambers, known as
the in camera meeting room.

30

The gathering was not an official meeting of council. There was no notice or
agenda and no staff members were present. The door to the in camera meeting
room was left open, but clearly the intent was for the participants to meet
privately.

31

The evidence confirms the gathering was planned in advance. However, the
participants diverged in their accounts of what was discussed. Estimates of the
length of the meeting also varied significantly and ranged from a few minutes to
half an hour.
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The float decoration invitation
32

Councillor Merkley explained that initially she was responsible for co-ordinating
the decoration of the float. She sent out an email to council members on
November 8, 2012 about this activity. In the email, she noted at least four
members of council would be joining the afternoon decorating session on Friday,
November 16, 2012. However, the gathering soon evolved to include a secondary
purpose.

Senior staff salary meeting invitation
33

The Deputy Mayor advised that sometime after she received Councillor Merkley’s
email, the Mayor asked her to send out another one asking councillors to be there
an hour earlier, at 2 p.m. on November 16, 2012, to discuss staff salary issues.

34

The compensation scheme for senior staff salary was a longstanding and
controversial issue at the township and had been on the council agenda on a
number of occasions. In January 2012, the township hired a consultant to review
and make salary recommendations. In May, council rejected the consultant’s
report and struck a Compensation Review Committee to consider staff salaries and
benefits. In October 2012, the Mayor was appointed to fill a vacancy in the
mayoral office resulting from the incumbent’s illness. That month, the
Compensation Review Committee made a presentation to council, and the Mayor
requested that staff report back to council on November 13 with recommendations.

35

On November 13, 2012, the Chief Administrative Officer presented a report to
council on the Management Compensation Plan, which was tabled. The next day,
the Deputy Mayor sent the following email to all members of council:
Good Evening Council.
As per my conversation with Mayor Kinsella today, would everyone
be amenable to meeting at 2 pm on Friday for an hour to sort out the
salary issues before we decorate the trailer?

36

The Deputy Mayor received two responses to her email and both responses were
copied to the entire group.
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37

The first was from Councillor Dickson:
Hi all - meeting at 2 pm Friday to sort out issues and decorate the
trailer is a great idea - see you there.

38

The second response was from Councillor Merkley:
I was just thinking about that this evening wondering when we
‘council’ were going to talk about the salary but how does that work,
a quorum constitutes as a council meeting and that means 24 hrs.
public notice?

39

The Mayor recalled mentioning to the Deputy Mayor that he had figures and
documentation he wished to share with council about the salary issue, although he
did not remember asking her to notify the other council members. He advised that
the float decorating session presented an opportunity to distribute the information,
which he understood would be considered by council at its next regular meeting on
Monday, November 26, 2012. He observed that after receiving the Deputy
Mayor’s email, he reconsidered whether council should gather to discuss the salary
issue, but he did not communicate this change of mind to anyone.

The envelopes
40

All of the council members who gathered on November 16 explained that the
Mayor handed out envelopes containing six pages of information about staff
compensation, including the staff pay schedules from 2008 to 2012, Compensation
Committee Recommendations, a summary sheet containing notes from the
Compensation Committee, the Chief Executive Office and the Mayor. The same
information was later provided to the two absent council members. The
information contained in the envelope could normally be considered in closed
session under the “personal matters about an identifiable individual” and/or
“labour relations and employment negotiations” exceptions in s. 239(2)(b)(d) of
the Municipal Act.

41

The Mayor included the following note with the materials he distributed:

12
Leeds and the Thousand Islands
Nov. 2012 and Feb. 2013 Meetings
November 2013

42

The Township Clerk told our investigators she did not attend the gathering.
However, she recalled the Mayor spoke with her over the phone that day and told
her council members would be getting together prior to decorating the float to
“discuss a couple of things.” The Clerk said she cautioned the Mayor that if
“quorum” (a majority of council with legal authority to conduct business) were
13
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present, township staff would need to attend. Her evidence was that the Mayor
responded that there would be no quorum and that he was just distributing
paperwork. Around 2 p.m., the Mayor also asked her to make seven copies of
some documents. The Clerk said she did so, and brought the documents (not in
envelopes) to the in camera meeting room, where the Mayor and four other
council members had assembled.
43

The Clerk explained that the documents she copied for the Mayor did not form
part of an existing agenda for any upcoming township meetings. She observed that
normally, all materials to be distributed to council are provided to her and she
prepares a package, which is included with the meeting agenda identifying the
item the documents relate to.

What happened in the in camera meeting room?
44

In his interviews with our Office, the Mayor indicated that at some point during
the float decorating session at the fire hall, the group went to the nearby in camera
meeting room for a break and refreshments. He said after the group had assembled
in the meeting room, he distributed the envelopes and told everyone present there
would be no discussion. He also said he repeated this caution when some
participants asked questions. In his words:
So I just gave it to them, said “we will not discuss it,” and
would you please put it in your cars, and, because I didn’t want
it construed as a meeting. It was there for the – just distribution
purposes. And so what I did is said, “this is the problem we’re
facing, is we’ve got two different grids. We’ve got two different
times. The things you need to pay attention to are grid
placement and the salary schedules. When you open them, but
that’s it, good luck and read it.”

45

The Mayor was adamant that the November 16, 2012 gathering was not a
meeting. He noted decorating the float was a volunteer gesture and one could not
predict who would show up at 2 p.m. during a workday. He emphasized that the
door to the in camera meeting room was open at all times, and also observed:
…To have a legitimate council meeting, we need to have a
clerk present, and without the clerk present to make an
official record, technically you don’t have a council
meeting… so there was no clerk present.
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46

The Mayor estimated that the combined float decorating and in camera meeting
room session took about two hours.

47

According to the Deputy Mayor, the group of five council members met in the in
camera meeting room prior to decorating the float. She said once they were
assembled, the Mayor handed out the envelopes, and read out the contents,
reviewed the historical background of the staff salary issue and noted
inconsistencies surrounding the information. She claimed no one commented on
the salary information, and the Mayor reminded one council member who asked a
question about the contents of the envelope that they were not holding a meeting
on the issue. The Deputy Mayor also recalled that the Mayor mentioned that the
door to the room had to remain open because they were not holding a closed
council meeting. The Deputy Mayor expressed the view that no council business
was advanced during the gathering, as they deliberately did not make any
decisions. She recalled that the in camera meeting room gathering lasted about
half an hour.

48

Councillor Dickson remembered that the group initially gathered in the in camera
meeting room before working on the float. She said that after the Mayor gave out
the envelopes, he instructed those present not to open them, but to take them home,
as they were for discussion at a future meeting. She estimated the gathering lasted
half an hour.

49

Councillor Emmons did not recall entering the in camera meeting room. He said
the Mayor gave him the envelope with the staff salary information while the group
was decorating the float at the fire hall, and that there was no discussion about it.
However, the other participants all placed Councillor Emmons in the in camera
meeting room, while the envelopes were distributed.

50

Councillor Merkley told us that the group first met in the in camera meeting
room where the Mayor distributed the envelopes, and that they then moved to the
fire hall to decorate the float. She recalled that in the room the Mayor responded to
a question from one of the councillors and said there would be no discussion about
the staff salary issue. She insisted the group did not discuss the staff salary issue
and were only in the in camera meeting room for a few minutes.

Compensation back on the agenda
51

The issue of senior staff salaries was considered at the next regular council
meeting on November 26, 2012, in one of two closed sessions held that day. It
was addressed under the exception allowing in camera discussion of “personal
15
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matters about an identifiable individual, including municipal employees.” The
meeting minutes record no details of the discussion. This may reflect the fact that
this session was irregular. According to staff witnesses, the Township Clerk was
on vacation that day, and council members asked staff to leave the room and met
privately for this closed session.
52

The senior staff salary issue was back again on council’s agenda on December 10,
2012, when the Mayor presented a report, dated November 28, 2012, on the Senior
Salary Review. The report provides some background information and states:
Council spent significant time tracking down and crunching
numbers to finally come to suggested salaries for senior
managers as well as a series of directives for staff.

53

In January 2013, the Mayor formed a Personnel Committee for the express
purpose of reviewing the senior staff salary issue. On May 13, 2013, council
approved recommendations from this committee. Our understanding is that the
issue of senior staff salaries remains unresolved.

Analysis: Purpose of coming together
54

By November 14, 2012, when the Deputy Mayor sent out her email to council
members, the purpose of the gathering on November 16 had evolved from a social
activity to include a meeting one hour before the decorating session – to “sort out
the salary issues.” In responding to the Deputy Mayor, Councillor Merkley
questioned whether notice of the meeting was required as “a quorum constitutes a
council meeting.” However, the group does not appear to have given any further
thought to the procedural proprieties of meeting privately, without public notice, or
staff present, to address an issue of council business.

55

The majority of the participants explained that the meeting took place before the
float decorating began. This version of events is supported by the Clerk, who says
she brought the documents to the Mayor in the in camera meeting room around 2
p.m. I do not accept the Mayor’s evidence that the meeting in the municipal
offices took place during a break in decorating. Nor do I accept Councillor
Emmons’ account that he was not at the municipal office, as it is contradicted by
the four other council members and the Clerk.

56

There was considerable discrepancy in the evidence as to what was actually said in
the in camera meeting room and how long the group of five was there. Given that
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the original intention was that the group would meet an hour before decorating the
float, I prefer the evidence of the Deputy Mayor and Councillor Dickson to the
effect that the meeting lasted half an hour over Councillor Merkley’s recollection
that the gathering lasted only a few minutes.
57

The Mayor denied discussing the salary issue and recalled that when someone
asked a question about it, he responded by saying that it would not be discussed.
The Deputy Mayor, and Councillor Merkley also remembered this exchange.
However, the Mayor admitted that his intent in distributing information about
senior staff compensation on November 16 was to ensure that everyone had the
same information before the issue came up for further discussion at council. The
Mayor’s directions enclosed in the envelopes were quite explicit. He wanted the
councillors to consider how to pay senior managers, whether to do so according to
job differentials or job appraisals, and whether one pay schedule was appropriate.

58

The Mayor also acknowledged that he instructed the group in the in camera
meeting room that the problem with the senior staff compensation was that there
were two different grids, and that they had to pay attention to the grid placement
and the salary schedules.

59

Of the four council members who remembered attending the meeting, only the
Deputy Mayor was able to provide any details of the discussion. Her evidence was
that the Mayor read out the contents of the envelope and that he addressed the
historical background and inconsistencies concerning the staff salary issue.

60

I do not accept that the Mayor was simply carrying out an administrative clerical
function of delivering documents. If that was what was intended, he could simply
have handed out the envelopes at the fire hall or followed the proper protocol by
asking the Clerk to prepare and distribute them along with the relevant meeting
agenda, prior to the next scheduled council meeting. The simple act of distributing
documents would also take considerably less time than the 30 minutes the group
spent in the in camera meeting room. The Mayor went further. He described the
documents, summarized the nature of the issue, and instructed his colleagues to
prepare to address the senior staff compensation issue at a council meeting.

61

The senior staff compensation issue had been before council on November 13,
three days before the gathering, and was back on the table by November 26, its
next regularly scheduled meeting. The test for determining if an illegal meeting
has occurred does not require that council members reach a decision or that
multiple members of council contribute to a discussion of council business. If
information is conveyed about an issue to come before council, in a manner that
informs future decision-making on a topic, the gathering may constitute an illegal
17
Leeds and the Thousand Islands
Nov. 2012 and Feb. 2013 Meetings
November 2013

meeting. In this case, distribution of materials relating to senior staff
compensation, and the Mayor’s summary of the issue and instructions, laid the
groundwork for council’s consideration of the salary issue on November 16, 2012,
in a manner that undoubtedly advanced council’s understanding and deliberations
relating to this issue on November 26.
62

It is clear that the purpose of the 2 p.m. meeting in the in camera meeting room
was to lay the groundwork for future decision-making on the senior staff
compensation issue. Accordingly, I find that the gathering was a meeting for
purposes of the Municipal Act. Even if the subject matter could have been dealt
with under an exception to the open meeting rules, council was required to comply
with the notice and other procedural meeting requirements before gathering to
consider the senior staff salary issue.

63

Contrary to the Mayor’s opinion as expressed during this investigation, leaving a
door open and meeting without staff present, does not save what would otherwise
be an improper in camera session.

64

The lawyers retained by the municipality take issue with my characterization of
what took place on November 16, 2012, primarily because they disagree with the
definition of meeting I have adopted. They argue that council business was not
materially advanced at the November 16, 2012 gathering and raise the following
points in support of their position:
•

The in camera meeting room is a boardroom, and while closed meetings are
held there, it is also used for other purposes.

•

Leaving the door open is not consistent with an intention to meet privately.

•

Irrespective of the fact that both the Deputy Mayor and Councillor Dickson
used the word “meeting” in their email correspondence, whether the get
together constitutes a meeting for the purposes of the Act depends on both its
purpose and substance.

•

It is improper to draw any inference from the various individual recollections
of the amount of time they were together for the purposes of determining
whether there was a “meeting.”

•

The meeting was for distribution purposes, there was no discussion and no
council business was advanced during the gathering.

18
Leeds and the Thousand Islands
Nov. 2012 and Feb. 2013 Meetings
November 2013

•

The Mayor in his role as the Chief Executive Officer is responsible for
providing leadership to council and gathered members of council together for
the sole purpose of distributing important documents, reminding them of the
issues that needed to be considered, and encouraging all of them to give the
matter serious study and consideration ahead of the next council meeting at
which the matter would be discussed.

65

While the in camera meeting room might well be used for other purposes, clearly
it was employed on November 16, 2012, to hold a private meeting of council
members, planned in advance, and without notice to the public. The fact that the
door was open during the gathering is irrelevant, since the public was unaware it
was happening.

66

The e-mail correspondence arranging for the gathering referred to it as a
“meeting,” and an hour was initially allotted to accommodate consideration of the
senior staff salary issue. Clearly, this was not intended as a brief and chance
encounter. In addition, the Deputy Mayor described to us how during the
gathering the Mayor read out the contents of the envelope, and went on to address
the historical background and inconsistencies relating to the senior staff issue. Her
account was the most detailed. Her assessment of the time the meeting took and
what transpired was the most persuasive. Together with other evidence, it points
to the gathering on November 16, 2012 being a meeting both in purpose and
substance.

67

The Mayor deliberately chose to raise an issue, highlight decision points that had
to be addressed, and distribute materials in order to lay the groundwork for
consideration of the senior staff issue at an upcoming meeting. This conduct went
well beyond the administrative act of distributing paperwork.

Conclusion 1
68

Considering all the evidence, it is my view that the 2 p.m. meeting on November
16, 2012, held without notice to the public or observance of other procedural
meeting requirements, in the very room where council normally conducts its
in camera business, was an illegal closed meeting of council.
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Closed meeting on November 26, 2012
69

While the closed session on November 26, 2012, was not the subject of complaint
to my Office, I believe it warrants further attention. This meeting followed the
illegal closed session on November 16, and continued council’s consideration of
the senior staff compensation issue. The Mayor’s distribution of materials and
directions to council members relating to senior staff salary on November 16
formed the basis for the further discussion on November 26. In addition, the
circumstances surrounding this closed session were exceptional, as municipal staff
members were not present.

70

The Municipal Act requires that the Clerk or their delegate record all council
meetings (ss. 228, 239(7)(8)). Clearly, council violated this requirement when it
ejected staff from the November 26 closed session. In addition, and possibly as a
result, council also failed to keep an accurate and complete record of the meeting.

71

The municipality’s lawyers object to my “investigating” the November 26, 2012
meeting in the absence of a complaint. Evidence relating to the meeting was
directly relevant to my consideration of the November 16, 2012 gathering. It was
part of a series of events concerning the senior staff salary issue, and the first
meeting after the November 16 gathering where this issue was addressed. To look
at the November 16 meeting in a vacuum without considering its context in
relation to subsequent meetings would make my Office’s consideration of this
matter both artificial and incomplete. Furthermore, although the November 26
meeting was not a specific subject of complaint, when my Office encounters
evidence of a lack of compliance and lack of understanding of the requirements of
the Municipal Act, it is incumbent on me to address the matter. This is clearly in
both the public and council’s interests.

February 19, 2013 Personnel Committee
meeting
72

On January 28, 2013, during a regular council meeting, the Mayor named the
Deputy Mayor and Councillors Merkley and Dickson as the inaugural members of
the Personnel Committee of Council. According to the Deputy Mayor’s email to
staff on February 10, 2013, the function of the committee was to review senior
management needs, specifically regarding salaries, and make recommendations to
council. On February 18, 2013, at a special council meeting, the committee was
also tasked with negotiating a tentative agreement for remuneration and retention
of senior staff for ratification by council.
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73

On February 10, 2013, the Deputy Mayor, on behalf of the Personnel Committee,
sent an email, copied to council, to four members of senior staff, asking them to
appear before the committee on the morning of February 19, 2013. The email
explains the committee wanted the staff members to discuss a range of topics
including their role, additional responsibilities and opportunities they were
interested in, their current salary and their proposed future salary. The township
did not provide public notice of the meeting. The Deputy Mayor explained this
was because the procedure by-law did not apply to committees, an omission which
has since been corrected.

74

The meeting on February 19, 2013 began in council chambers. The three members
of the committee were present, along with a member of staff who was delegated to
record the proceedings. The agenda for the meeting stated that the committee
would be going in camera to consider “employee negotiations.” At the outset of
the meeting, the committee passed a resolution to go into closed session to discuss
“labour relations or employee negotiations.” The committee then met with the
three senior staff members individually in the in camera meeting room and
discussed a number of issues.

75

The minutes of the meeting are quite detailed. They record that during the session,
three staff members were interviewed about their experience and views relating to
compensation frameworks, their position description and salary and other matters
relating to senior staff compensation. The staff members indicated that the minutes
were an accurate reflection of the discussion.

Analysis: Committees and open meetings
76

Committees of council are required to comply with the open meeting rules. The
Municipal Act defines “committee” to mean any advisory or other committee,
subcommittee or similar entity of which at least 50% of the members are also
members of one or more councils or local boards. The Personnel Committee,
composed entirely of council members, clearly comes within this definition and is
subject to the open meeting requirements including providing notice of its
meetings.

77

Disturbingly, during our investigation, the Mayor expressed some misconceptions
about the application of the open meeting requirements to committees. His
understanding was that the notice and other procedural formalities only had to be
observed if a committee was composed of a quorum of council members. He
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explained that, in order to avoid having quorum, with the associated procedural
formalities, he did not attend the Personnel Committee meetings.
78

The municipality’s lawyers acknowledge that when the Personnel Committee met
on February 19, 2013, the procedure by-law contained no provisions expressly
requiring public notice of committee meetings, as contemplated by the Municipal
Act. This situation has since been remedied. The lawyers further submit that the
Municipal Act does not itself require that public notice of meetings be given, and
argue that it cannot be said that the Personnel Committee violated the Act. I
believe this is an overly technical approach to the open meeting rules.
Municipalities are required to issue procedure by-laws that provide for public
notice of meetings. If notice of a meeting is not given, whether contrary to a
procedure by-law or because the procedure by-law is inherently deficient, it
naturally follows that the meeting itself was held in violation of the Act.

Exception 239(2)(d) – Labour relations or employee
negotiations
79

There are no reported court cases interpreting the “labour relations or employee
negotiations” exception in the Municipal Act. In the context of Ontario’s
information and privacy legislation, certain records relating to “labour relations
and employment related matters” are not accessible to the public. Although the law
that has developed under the freedom of information regime is not binding on my
Office when considering the Municipal Act, the principles applied provide some
guidance.

80

The Ontario Court of Appeal has found that the ordinary meaning of the phrase
“labour relations” in the Freedom of Information and Protection of Privacy Act
extends to relations and conditions of work beyond those of collective bargaining,
including remuneration outside of a traditional employment arrangement.6

81

The Information and Privacy Commissioner’s office has also determined that two
consultant reports relating to a management compensation plan could not be
accessed under a similar provision in the Municipal Freedom of Information and
Protection of Privacy Act. While the Commissioner’s office observed that some of
the information in the records was general in nature – for example, one included a
review of best practices and the other included consideration of compensation

6

Ontario (Minister of Health and Long-Term Care) v. Ontario (Assistant Information and Privacy
Commissioner), [2003] O.J. No. 4123 (C.A.) considering s. 65(6)3 of the Freedom of Information and
Protection of Privacy Act.
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programs in other institutions – the focus of both records was on compensation
matters relating to the city’s workforce.7
82

According to the evidence, the Personnel Committee met with the three senior
staff members on February 19, to obtain additional information and opinions to
assist in its consideration of the senior staff compensation. Its mandate was to
make recommendations to council about this issue and negotiate a tentative
agreement with employees on remuneration and retention. The municipality was
acting as an employer and dealing directly with the terms of employment for
senior managers. The focus of these discussions was on compensation matters
relating to the Township’s workforce. Accordingly, this discussion could be closed
using the “labour relations or employee negotiations” exception.

83

Given that the committee was seeking the personal opinions of specific employees,
including on their individual employment situations, the “personal matters relating
to an identifiable individual” (s. 239(2)(b)) might also have been used to justify
closing the meeting.

Conclusion 2
84

Although the Personnel Committee was entitled to meet in closed session under
the exception it cited, the meeting violated the Municipal Act requirements of the
Act, as no public notice was given.

Recommendations
85

7

It is troubling that some council members for the Township of Leeds and the
Thousand Islands continue to lack clear understanding of their obligations under
the open meeting requirements of the Municipal Act. Collectively and individually,
council members are charged with the responsibility of ensuring the public’s right
to observe democracy in process, including the right to notice of meetings. Yet, as
demonstrated in the two meetings under investigation, the public’s right to notice
was frustrated. While I am encouraged that the Township has moved to amend its
flawed procedure by-law, additional steps are necessary to ensure that the
requirements of the Municipal Act are followed both in letter and in spirit.

Order MO-2455, City of Toronto, August 31, 2009.
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86

In addition to problems with the two meetings under investigation, council met in
closed session on the same senior staff compensation issue on November 26, 2012,
without staff present, and kept no record of the closed discussion, as required
under the Act. Where meeting records are deficient, there is no ready or
independent way to confirm whether participants restricted their discussions to
matters clearly coming within the exceptions to the open meeting requirements. In
accordance with s. 239(7) of the Municipal Act, a municipality is required to
record, without note or comment, all resolutions, decisions and other proceedings
at its meetings.

87

Ideally, a written record of a closed meeting should include reference to:
• where the meeting took place;
• when the meeting started and adjourned;
• who chaired the meeting;
• who was in attendance, with specific reference to the clerk or other designated
official responsible for recording the meeting;
• whether any participants left or arrived while the meeting was in progress and if
so, at what time this occurred;
• a detailed description of the substantive and procedural matters discussed,
including reference to any specific documents considered;
• any motions, including who introduced the motion and seconders; and
• all votes taken, and all directions given.

88

In the interests of transparency, a number of Ontario’s municipalities audio record
or allow for the broadcast of their open meetings. This is a sound and reasonable
approach as it helps to ensure that there is a clear, comprehensive and accessible
meeting record.

89

Several jurisdictions in the United States require that municipal closed meetings be
electronically recorded or videotaped, and others have adopted this practice to
enhance the accountability and transparency of their proceedings. For example,
the Illinois Open Meetings Act states that all public bodies must keep a verbatim
record of all their closed meetings in the form of an audio or video recording8.
Similarly, Iowa’s legislation9 requires that audio recordings be made of all closed
sessions, and Nevada requires that public bodies record audio of open and closed
meetings or use a court stenographer to transcribe the proceedings10.

8

5 ILCS 120/2.06
Iowa Code § 21.5(4)
10
N.R.S 241.035(4)
9
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90

As I noted in my 2011-2012 Annual Report on Closed Municipal Meetings, the
practice of audio recording both open and closed meetings is in the interest of all
of Ontario’s municipalities. It demonstrates a municipality is confident it is
following the rules, and inspires community trust in the transparency and
accountability of local government. It also saves time and resources for all
concerned. Having a clear, accessible record for closed meeting investigators to
review means that many investigations take significantly less time and require
fewer interviews. Municipalities that electronically record their closed sessions
include the Municipality of Lambton Shores, the Town of Midland, the Townships
of Madawaska Valley and Tiny, and the City of Oshawa. I encourage the
Township of Leeds and the Thousand Islands to consider adopting this practice.
Recommendation 1:
The Township of Leeds and the Thousand Islands should adopt a written policy
and/or written guidelines and ensure that council and committee members are
educated on the open meeting requirements of the Municipal Act, 2001. This
should include a definition of what constitutes a “meeting” that upholds the
public’s right to observe municipal government in process, and an explanation of
how it applies to informal discussions of council and committee business.
Recommendation 2:
All members of council for the Township of Leeds and the Thousand Islands
should refrain from using social gatherings to conduct Township business behind
closed doors.
Recommendation 3:
All members of council for the Township of Leeds and the Thousand Islands
should be vigilant in adhering to their individual and collective obligation to
ensure that council complies with its statutory responsibilities under the Municipal
Act, 2001 as well as its own procedures and by-laws.
Recommendation 4:
The Township of Leeds and the Thousand Islands should record audio and/or
video of all in camera meetings and store such recordings in a confidential and
secure fashion for future reference.
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Report
91

My report should be shared with the Township of Leeds and the Thousand Islands
and be made available to the public as soon as possible, and no later than the next
council meeting.

__________________________
André Marin
Ontario Ombudsman
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Appendix: Response
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